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Court of Appeals of the District of Columbia. 


No. 3503. 

Constance Schack Gracie, Appellant, 

vs. 

American Security and Trust Company et al. 


a Supreme Court of the District of Columbia. 

Equity, No. 36870. 

American Security and Trust Company, a Body Corporate, 

Plaintiff, 

vs. 

Dunbar B. Adams, Ancillary Administrator of the Estate of Edith 
Temple Gracie Adams, Deceased, and Constance Schak Grade, 
Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bill of Interpleader. 

Filed June 9, 1919. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity, No. 36870. 

American Security and Trust Company, a Body Corporate, 

Plaintiff, 

vs. 

Dunbar B. Adams, Ancillary Administrator of the Estate of Edith 
Temple Grade Adams, Deceased, and Constance Sehak Gracie, 
Defendants. 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, holding an Equity Court: 

The Bill of Complaint of the American Security and Trust Com¬ 
pany, a body corporate, respectfully shows to the Court: 

I. 

That it is a corporation, duly organized and existing under the 
laws in force in the District of Columbia, and files this bill of com¬ 
plaint in its own right, as more fully hereinafter set forth. 

II. 

That the defendant, Dunbar B. Adams, as this plaintiff is informed 
and believes, and therefore avers, is a citizen of the United States 
and a resident of the State of New York; he is sued in this cause in 
his capacity as ancillary administrator of the estate of Edith 

2 Temple Gracie Adams, deceased. The defendant, Constance 
Sehak Gracie, is a citizen of the United States and a resident 

of the District of Columbia and is sued herein in her individual 
right, as more fully hereinafter set forth. 

III. 

That the said Edith Temple Gracie Adams, formerly Edith Temple 
Gracie, heretofore, on or about the 3d day of January, 1916, rented 
from this plaintiff safe-deposit box numbered 4002 in its vault, which 
said safe-deposit box continued to be and was still under rental to the 
said Edith Temple Gracie Adams, under the name Edith Temple 
Gracie, at the time of her death, which, plaintiff is informed, oc¬ 
curred on or about the 31st day of December, 1918, since which time 
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the said box and its contents have remained as they then were. That, 
in addition thereto, the said Edith Temple Gracie Adams, at the 
time of her death, had a balance on deposit to her credit in the 
Banking Department of this plaintiff, which said balance has since 
so remained, except for the crediting of interest thereon to April 1, 
1919, the said balance, with interest so credited, amounting to 
$504.16. 



Plaintiff further states that the defendant, Dunbar B. Adams, as 
ancillary administrator as aforesaid, has presented to this plaintiff a 
certified copy of the ancillary letters of administration issued to him 
upon the estate of the said Edith Temple Gracie Adams, deceased, 
which said letters were granted by the Supreme Court of the Dis¬ 
trict of Columbia, holding a Probate Court, and has demanded 
3 the payment of the said bank balance, and the delivery of the 
contents of said safe-deposit box, to him, as such ancillary 
administrator. 


V. 

That the defendant, Constance Schak Gracie, through her counsel, 
Ilannis Taylor, Esq., has notified plaintiff that she, the said Con¬ 
stance Schak Gracie, claims the property and funds in question in 
her own right, and that she will hold plaintiff responsible in dam¬ 
ages for any conversion of said property or funds, or any delivery or 
payment thereof to any person or persons other than herself, the 
grounds of her claim being more particularly set forth in the state¬ 
ment submitted to plaintiff by her said counsel, which statement is 
hereto attached, marked Exhibit A, and is prayed to be read as part 
hereof. 

VI. 

That plaintiff has no interest whatsoever in the subject-matter of 
the aforesaid dispute between said defendants, namely, in the con¬ 
tents of said safe-deposit box or in the bank balance aforesaid, other 
than plaintiff’s duty to deliver and pay over the same to the person 
or persons entitled thereto; and plaintiff is ignorant as to the respec¬ 
tive rights of the said claimants except as hereinbefore stated, and is 
not in collusion with either of said defendants. Plaintiff is advised 
and therefore avers that it has no adequate remedy at law and may 
be subjected to embarrassing litigation and possible liability in the 
event of the delivery or payment of said property or balance to either 
of the aforesaid claimants, and that it is entitled to have said 
4 defendants required to interplead herein. Plaintiff hereby 
tenders itself ready, and offers, to deliver and pay over said 
property and balance to this Court or to any person or persons whom 
the Court may designate and appoint for the purpose of receiving 
and holding the same, pending the outcome of this litigation. 
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Wherefore, the premises considered, this petitioner prays: 

1. That the process of this Court may issue, directed to the defend¬ 
ants, Dunbar B. Adams, ancillary administrator of the estate of 
Edith Temple Gracie Adams, deceased, and Constance Schak Gracie, 
requiring them, and each of them, to appear by a day certain and 
answer the exigencies of the foregoing bill of complaint. 

2. That the said defendants may be required to set forth their sev¬ 
eral claims and titles and to interplead herein. 

3. That a temporary restraining order may be entered herein, re¬ 
straining the defendants, and each of them, from instituting or main¬ 
taining any action at law against the plaintiff for the possession of 
the aforesaid property or the recovery of the aforesaid funds. 

4. That the Court may appoint a suitable person or persons to re¬ 
ceive and hold the property and funds in dispute, pending the out¬ 
come of this litigation, and that thereupon plaintiff may be dis¬ 
charged and absolved from any further liability or responsibility 
in connection with the aforesaid property and funds, and that it may 
be awarded its costs incurred in this proceeding, together with reason¬ 
able attorney’s fees. 

5 5. That plaintiff may have such other and further relief as 

to the Court may seem meet in the premises. 

[seal.] • AMERICAN SECURITY & TRUST 

COMPANY, 

Plaintiff, 

By C. J. BELL, 

President. 

Attest: 

JAMES F. HOOD, 

Secretary. 

HOEHLING, PEELLE & OGILBY, 

A ttorneys for Plaintiff. 

District of Columbia, ss: 

Charles J. Bell, being first duly sworn, on oath deposes and says 
that he has read the foregoing bill of complaint by him subscribed 
in the name and behalf of the American Security and Trust Com¬ 
pany, plaintiff therein, and that he knows the contents thereof; that 
the matters and things therein stated upon his personal knowledge 
are true, and those therein stated upon information and belief, he be¬ 
lieves to be true. 

CHARLES J. BELL. 


Subscribed and sworn to before me, this 9th day of June, 1919. 
[seal.] ALBERT H. SHILLINGTON, 

Notary Public, D. C. 
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6 Exhibit A. 

May 24, 1919. 

American Security and Trust Company, 

Washington, D. C. 

In re Estate of Edith Temple Grade Adams. 
Gentlemen: 

Since the receipt of your letter of March 6, I have learned from 
your counsel (1) that Mr. Dunbar Adams, claiming as ancillary ad¬ 
ministrator in this District, has demanded of you the possession of 
the property now in your hands belonging to said Estate; (2) that 
you have determined to tile in the Supreme Court of this District a 
bill of interpleader so that that court may decide to whom the prop¬ 
erty in question belongs. As counsel fro Mrs. Constance S. Grade, 
the mother of said Edith, I beg leave to present to you a summary 
of her claim to said property, which I trust will be appended as an 
exhibit to your bill of interpleader. 

As her father, Archibald Grade, died interstate two thirds of his 
personal estate passed to said Edith. At her father’s death she also 
received through the will of her uncle, James King Gracie, forty nine 
thousand dollars, the use of which under said will her father had en¬ 
joyed during his life time. Thus from her own family was received 
every dollar now in the hands of your company in the form of choses 
in action. As you well know, after she became of age said Edith 
rented the deposit box and placed in it, in her own name, all of the 
choses in action which it now contains; that she never gave anyone 
any authority to enter that box, before or after her marriage with 
Dunbar Adams; that during said marriage he never attempted 

7 to enter said box or to meddle with its contents in any way; 
that by her or by her mother the rent of said box has always 

been paid. 

At the time of the marriage the groom, Dunbar Adams, was a 
soldier in camp, without a residence anywhere, without a place of 
business anywhere, without property or income of any kind. Under 
such conditions the matrimonial domicil was fixed, after the mar¬ 
riage, at the home, 1527 Sixteenth Street. Such matrimonial, 
domicil was so fixed in this city early in Feb. 1918, when it became 
necessary for the wife, Edith Temple Gracie Adams, to make a sworn 
return of her Federal income tax for the year 1917, as there was no 
possible ground upon which she could claim a domicil elsewhere. 
Under such conditions, with the full consent and acquiescence of her 
husband, who had no ability to support her, the matrimonial 
domicil was fixed at 1527 Sixteenth Street in this city, where the 
husband and wife were living at that time. On that basis the wife 
made a formal return of her income tax for 1917 to the collector of 
this (Baltimore District), stating under oath that the matrimonial 
domicil was at the place indicated, and that she fas then and there 
living with her husband. That return w r as accepted by said Col- 
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lector to whom the said income tax for 1917, was paid by said Edith. 
As the matrimonial domicil so fixed was never changed, prior to her 
death on 31st of Dec. 1918, the law of this District governs the dis¬ 
tribution of the property now in your hands. . 

The said Edith died in childbirth in a hospital in New York City, 
where she was for three days prior to her death. For about five 
months prior to that event her husband had been absent from her 
with the army in France into which he had been drafted. 

8 During that time she sojourned in the Hotel Savoy, New 
York City, from which she went to said hospital. To three 

of her most intimate friends she stated, in a very formal nay, some 
weeks before her confinement, that, in anticipation of it, she had 
executed her last will and testament; and a day or two before she 
went to the hospital she stated again to her nurse and two friends 
that she desired to add a codicil to her will, which there is every 
reason to believe she had carefully locked up in the cabinet in which 
she kept her valuable papers in said Savoy Hotel. Immediately after 
her arrival at said hospital said Edith sent a note by a trusted friend 
to the proprietor of said Savoy Hotel saying to him—Do not let the 
John D. Adams enter my apartment or touch anything belonging 
to me. 

Under such conditions Mr. and Mrs. John D. Adams and their 
chauffeur, without any notice to Mi’s. Constance Gracie who was 
then living nearby, went to the Savoy Hotel on Saturday morning, 
Jan. 4, 1919, four days after said Edith's death, and the day follow¬ 
ing her burial, and demanded of the proprietor the right to enter 
her apartment in which her effects were, and the keys to which were 
then in a valise belonging to said Edith at said hospital. Violating 
the instructions to the contrary, which he admits he received from 
said Edith bv note prior to her death, the said proprietor permitted 
Mr. and Mrs. Adams and their chauffeur to enter said apartment by 
a pass key. After the apartment had been so entered Mrs. Adams 
sent for the carpenter of the hotel and had him break open the 
cabinet in which said Edith had deposited her private papers 

9 and letters. After Mrs. Adams had admitted to Mrs. Con¬ 
stance S. Gracie these facts she asked—Who was with you. 

Mrs. Adams answered Mr. Adams and our chauffeur; and we took 
large boxes and emptied everything into them. We then took every¬ 
thing over to our apartment and shut them up in our unused parlor. 

Mrs. Gracie represents that said Edith, her only child, was tenderly 
devoted to her; that her first thought in life was to provide for her 
as she had no income or means of living outside of her income de¬ 
rived from said Ediths estate; that from the time Edith acquired 
the same she supported her mother and the house in which she 
lived out of her income, through monthly remittances to her mother 
for that purpose down to the time of her death. 

Mrs. Gracie further represents that it is as certain as anything 
humen can be that said Edith, in order to continue her mother’s 
support and to protect her from destitution, did shortly before her 
confinement execute her last will and testament in such form as to 
vest certainty the bulk of her estate in her mother; that such last 
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will was deposited by said Edith in her cabinet in said Savoy Hotel; 
that her fear that her said will and other private papers would be 
seized by members of the family of her husband prompted her to 
write the heretofore described note to said proprietor, saying to 
him—Do not let the John D. Adamses enter my apartment or touch 
anything belonging to me. As that positive written instruction was 
violated after the death of said Edith, and her cabinet broken open 
by the hotel carpenter by the command of members of said Adams 
family, who admit that they took away with them boxes full of what 
they so seized, Mrs. Gracie will appeal to the Supreme Court 

10 of this District to compel said Dunbar Adams to produce in 
court, so that it may be probated, the last will of said Edith, 

so abstracted, and now withheld by him or by others in his interest 
and subject to his control. The statement is made that such will 
was abstracted and is now withheld in the interest of said Dunbar 
Adams, because he now claims that, as there is no will, all the estate 
of said Edith, here and in New York, is his absolutely under the 
laws of said State and of this District, despite the fact that not one 
dollar of said estate was derived by said Edith from him or from 
his family. Mrs. Gracie therefore expects (1) that said Court will 
compel said Dunbar Adams to produce said abstracted will so that 
it may be duly probated for her protection; (2) that if its production 
can not be compelled, that she will be permitted to prove its contents 
by secondary evidence. 

But entirely apart from the existence of a will the property in ques¬ 
tion belongs to Mrs. Gracie by the common law of England as adopted 
by Maryland and by this District, which has never been changed 
by statute, in either jurisdiction, so far as it relates to the choses in 
action of a deceased wife, and to her chattels never reduced to pos¬ 
session by the husband during the coverture. Every lawyer in this 
District knows that its Married Woman’s Act was copied from that 
of Maryland; and that the relation between the Married Woman’s 
Act of Maryland and the common law of that State and the Married 
Woman’s Act of this District and the common law as here derived 
from that State is identical in every material particular. Mrs. 
Gracie’s rights are conclusively settled by the decision ren- 

11 dered by the Court of Appeals of Maryland, in 1879, in the 
case of Brown v. Bokee, 53 Md. 155, when the Married 

Woman’s Law of that State, from which the Married Woman’s Law 
of this District was copied, was in full force and effect. 

The facts in the case of Brown v. Bokee are indentical with the 
facts in this case, with a single exception, which makes Mrs. Gracie’s 
case the stronger of the two. From the report of Brown v. Bokee 
it appears that “Mrs. Mary E. Hamill died intestate and without 
issue on the 13 of November, 1877, leaving her husband, Alexan¬ 
der Hamill, surviving her.” The essence of it all is thus stated 
in the head note. “A wife at the time of her death owned Balti¬ 
more city stock, registered in her name, and U. S. coupon bonds. 
The securities were deposited with a trust company subject to the 
order of either husband or wife. The husband surviving never ob¬ 
tained possession of the securities, did not have the stock transferred 
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to his name and did not cut off the coupons on the bonds. Held, 
that upon his death the administrator of the wife was enti/fed to the 
property since the husband had never reduced it to possession.’’ It 
was further held that “A mere intention to reduce the wife’s choses 
in action to possession will not be suflic-ent. To effect that purpose 
the acts must be such as to change the property in them, or in 
other words must be something to divest the wife’s property and 
to make of the husband absolute.” In this case the property was 
deposited in the trust Co. not u subject to the order of husband or 
wife”; but subject to the order of the wife alone. There is no pre¬ 
tense that the husband ever intended or attempted to exercise any 
control or dominion over it of any kind. 

12 The case of Brown v. Bokee, in which the claim of the 

husband was entirely ignored, and the personal property of 
the wife never reduced to possession by him during the coverture 
was given to wife’s next of kin,—demonstrates absolutely that the 
common law right of the wife’s next of kin remains untouched, in 
Maryland and in this District, by all recent legislation upon the 
subject of husband and wife. The highest court of Maryland held, 
as the highest court of this District will hold, that, as the ancient 
common law right in question has never been expressly abolished 
by statute, it will not l3e abolished by judicial construction. 

Yours very truly, 

(Sgd.) HANNIS TAYLOR, 

Counsel for Mrs. Constance S. Grade. 

June 3, 1919. 

P. S.—Since the foregoing was written I have received from Mrs. 
Gracie the following paper, which I understand is in the hand¬ 
writing of Mrs. S. B. Adams, who addressed it, I am told, to a lady 
in the Savoy Hotel: 

m 

No. 3283. 11 a. m. 


Form 218,542. W. A. & Co. 

N. Y., Sat., 4 Jany. 

Hotel Savoy, bar deliver to restaurant. 

... - > ----- T —4 - • 

. r> + ** * r * * - - 

Dear : * • . # . 

I have just been here with my husband & my Brother & have 
taken away all E.’s belongings to my home under my lawyer’s ad- 

VIPA 

S. B. ADAMS, 

Cashier. 

Check No. —. 

H. TAYLOR, 

Counsel for Mrs. Constance S. Gracie. 
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13 Separate Answer of the Defendant Dunbar B . Adams. 

Filed September 25, 1919. 

******* 

The Answer of the defendant, Dunbar B. Adams, Ancillary Ad¬ 
ministrator of the Estate of Edith Temple Grade Adams, Deceased, 
to the Bill of Complaint filed in the above entitled cause, respect¬ 
fully shows to the Court: 


1, 2, 3, and 4. 

This defendant admits the allegations and averments of Para¬ 
graphs numbered One, Two, Three and Four, of the said Bill of 
Complaint. 

5. 

Defendant admits the allegations of Paragraph Five of the Bill 
of Complaint, except the said “Exhibit A,” attached thereto and 
prayed to be read as part thereof, which said exhibit, in so far as 
it may be taken as part of said Paragraph Five, is not admitted 
generally to be true, either as to the alleged facts it purports to set 
forth, or the conclusions of law therein contained. A more com¬ 
plete answer to said “Exhibit A,” will be found hereinafter. 


6 . 

Answering Paragraph Six of the Bill of Complaint, defendant 
says: that ait the time of his marriage to the said Edith Temple 
Grade, on the 15th day of December, 1917, he was a soldier in the 
army of the United States stationed ait Camp Upton, Yaphank. Long 
Island, State of New York, from which said state he had been 
drafted into the army by the Selective Service Law; that 
14 about one month after his said marriage he was ordered to 
Washington, D. C., Ordnance Department, where he re¬ 
mained until about the 24th day of February, 1918, and during 
which time he lived with his wife at her former home—the home 
of her father before his death and before her marriage—at 1527 
Sixteenth Street N. W.; that thereafter, on or about the 24th day 
of February, 1918, he was ordered to New Haiven, Connecticut, and 
was detailed in the plant of the Winchester Repeating Arms Com¬ 
pany for about two months, and while so stationed at New Haven, 
lived with his wife at the Hotel Taft at New Haven; that there¬ 
after, from New Haven, he was ordered to the U. S. Proving 
Grounds at Aberdeen, Maryland, on or about the 20th day of April, 
1918, and remained there about three weeks, his wife in the mean¬ 
time going to the Hotel Savoy in New York City, where she re¬ 
mained thereafter until a few days before her death, which occurred 
on the 31st day of December, 1918; that on or about the 5th day of 

2—3503a 
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May, 1918, defendant was ordered from Aberdeen to a gas-mask 
factory at Long Island City, New York, and remained there, with 
the exception of some ten days spent at Camp Merritt, New Jersey, 
until he was ordered over-seas on or about the 1st day of September, 
1918, and during this period of time, namely between May, 1918, 
and September 1st, 1918, defendant lived with his wife at the Hotel 
Savoy, New York City, except for sojourns over week-ends, which 
they frequently spent together at Bay Shore, Long Island, at the 
suburban home of defendant’s father, John D. Adams; that upon 
going overseas with the American Expeditionary Forces, defendant 
remained with the American army until on or about the 25th day 
of January, 1919, returning to the United States nearly a 

15 month after the death of his wife on the 31st day of Decem¬ 
ber previous, as aforesaid. 

Defendant denies that he was ever a resident of or domiciled in the 
District of Columbia, or ever had any intention so to be, but on the 
contrary, that he is and always has been a resident of and domiciled 
in the State of New York, which is now and has been his voting 
place since he became of age. 

Defendant is advised by counsel and therefore avers: that many 
of the allegations contained in the statement or letter of one Hannis 
Taylor, Attorney for Mrs. Constance Schak Grade, attached to Para¬ 
graph Five of the Bill of Complaint, as Exhibit A, are immaterial, 
irrelevant and mere argumentative, self-serving conclusions of law, 
requiring no answer from this defendant at this time, however 
gratuitously offensive, inaccurate and erroneous the same may be, 
but notwithstanding the character of these, allegations in general, 
defendant, answering so much thereof as he is advised should prop¬ 
erly be answered at this time, answering says; that he denies his 
wife, Edith Temple Gracie Adams, made her income tax return for 
the year 1917, “with full consent and acquiescence of her husband 
who had no ability to support her”, or that because thereof, “the 
matrimonial domicil was fixed at 1527 Sixteenth Street in this City.” 
This defendant is advised by counsel and therefore avers; that it is 
immaterial to the real issues involved in this cause, whether he is— 
or was at the time of his wife’s decease—domiciled in the State of 
New York or in the District of Columbia, for the reason, that the 
laws in force in both said jurisdictions are substantially the 

16 same, in that, as in this instance, where a wife dies intestate, 
without issue, her personal estate belongs to her surviving 

husband, after payment of all just debts and claims against the estate, 
and the expenses of administration. 

This defendant denies that his wife died in childbirth, as alleged, 
but to the contrary, that the cause of her death was Influenza, during 
the out-break of that epidemic which raged throughout the country 
recently. 

It is true that defendant was somewhat surprised when no last will 
and testament of decedent could be found upon her death, nor is it 
denied that she may have stated to some persons, perhaps friends, 
that she had made a will, despite the fact that no one ever saw such 
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a document, in so far as defendant is aware; that the most diligent 
search and inquiry has failed to locate any such will of decedent, and 
it was only after weeks of such fruitless search and inquiry that de¬ 
fendant finally applied to the New York courts for letters of adminis¬ 
tration. Defendant states in this connection, that a form letter 
was prepared by his New York counsel and sent to practically all 
the safe deposit companies in the Borough of Manhattan, and certain 
banks and trust companies therein having safe deposit vaults, seeking 
any possible information any safe deposit companies, banks or trust 
companies might have of any will — decedent, or a safe deposit box 
where a possible will might be lodged for safe keeping. Defendant also 
caused an advertisement to be inserted in the New York Law Journal, 
a professional paper in general circulation among the lawyers, seek¬ 
ing farther for any possible information regarding a last will 
IT and testament of decedent, if any, but no will has ever been 
found, among her personal effects or elsewhere, after the most 
diligent and unusual efforts in that behalf, as aforesaid. A copy of 
the said letter sent to the safe deposit, banking and trust companies, 
as aforesaid, is herewith attached to this Answer, marked, Exhibit 
A, and is prayed to be read and considered part hereof. 

As to other allegations set forth by said Hannis Taylor in his said 
letter to plaintiff in this cause, and which defendant can only charac¬ 
terize as exaggerated, intemperate and gratuitously offensive, as afore¬ 
said, defendant says; that decedent did write a note to the hotel 
manager, a Mr. Breen it is thought, about the time she was taken 
from the hotel to the hospital where she died a few days later, in 
which she stated in effect,—do not allow anyone in my room until 
I return. It is not believed to be true and is denied that decedent 
specifically made mention of any of the members of defendant’s 
family in said note. 

Defendant further says: respecting the true facts of the entry into 
the Hotel Savoy apartment occupied by decedent, after her death 
and funeral, that on or about the 4th "day of January, 1919, and 
before this defendant’s return from over-seas, Mr. and Mrs. John D. 
Adams, the father and mother of defendant, together with their but¬ 
ler, went to said apartment in the Savoy—which had always been 
paid for by said John D. Adams—and removed all personal effects 
therefrom belonging to defendant’s deceased wife; that her belong¬ 
ings and personal effects were packed and tied up with care and re¬ 
moved to the Dakota Apartments, where M*r. and Mrs. Adams 
18 were staying for the winter, and a few days thereafter were 
unpacked and examined by Mrs. Adams and Mrs. Constance 
Schak Grade together; that the “cabinet” mentioned by Mrs. Grade’s 
attorney in his letter, aforesaid, was an ordinary hotel room writing 
desk, usually to be found in an hotel, and had been locked by deced¬ 
ent before her departure for the hospital. This desk was not broken 
into as alleged, unless the hotel carpenter opening the same with a 
key from a bunch of miscellaneous keys in his possession can be con¬ 
strued to have broken into the same, for such is the way in which the 
desk was opened. However, upon opening the desk it was found 
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to contain nothing more important than some personal letters be¬ 
longing to decedent, but no will of any kind, or valuables, were found 
therein. Decedent had sent her jewelry and valuables to be placed 
in the hotel safe by friends before she was taken from the hotel to 
the hospital. The jewel box containing her jewelry and valuables 
was not opened until so ordered by the Surrogate’s Court in the search 
for a possible will, and at which time Mrs. Constance Schak Grade 
was present. 

This defendent denies as utterly untrue and false, any statement 
or insinuation to the effect that a will of decedent has been found and 
is being withheld or suppressed, or ever has been found, in so far as 
he is aware. 

Defendant further and finally says; that he was appointed Ad¬ 
ministrator upon the estate of his said deceased wife, the 26th of 
February, 1919, by the Surrogate’s Court of Suffolk County, State 
of New York, as the records of this Court in the Office of the Regis¬ 
ter of Wills must disclose; that thereafter he was granted Ancillary 
Letters of Administration upon the said estate of Edith Tem- 
19 pie Grade Adams, Deceased, in this District, by this Court, 
on the 8th day of May, 1919; that he has sought to adminis¬ 
ter the assets of the estate, but has been prevented by the filing of this 
suit and a similar suit to the same tenor and effect, the two of which 
involve the entire assets of decedent’s estate in the District of Co¬ 
lumbia. 

DUNBAR B. ADAMS. 


State of New York, 

County of New York: 

Dunbar B. Adams, being first duly sworn, according to law, de¬ 
poses and says: that he has read the foregoing Answer by him sub¬ 
scribed, and knows the contents thereof; that the matter and things 
therein stated upon his own personal knowledge are true, and those 
stated upon information and belief he believes to be true. 

DUNBAR B. ADAMS. 

Subscribed and sworn to before me this 23d day of September* 
1919. 

[seal.] HENRY; P. MILLER, 

Notary Public, Kings Co. f No. 187. 

My Commission expires Mch. 30, 1921. 

Ctf. filed in New York Co., No. 11. 

No. 3692, Series B. 

State of New York, 

County of New York, ss: 

20 I, William F. Schneider, Clerk of the County of New York, 
and also Clerk of the Supreme Court in and for said county, 
Do hereby certify, That said Court is a Court of Record, having 
by law a seal; that Henry P. Miller, whose name is subscribed to 
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the annexed certificate or proof of acknowledgment of the annexed 
instrument was at the time of taking the same a notary public acting 
in and for said county, duly commissioned and sworn, and qualified 
to act as such; that he has filed in the Clerk’s Office of the County 
of New York a certified copy of his appointment and qualification 
as Notary Public for the County of'Kings with his autograph sig¬ 
nature; that as such Notary Puolic, he was duly authorized by the 
laws of the State of New York to protest notes; to take and certify 
depositions; to administer oaths and affirmations; to take affidavits 
and certify the acknowledgment and proof of deeds and other written 
instruments for lands, tenements and hereditaments, to be read in 
evidence or recorded in this state; and further, that I am well ac¬ 
quainted with the handwriting of such Notary Public and verily 
believe that his signature to such proof or acknowledgment is gen¬ 
uine. 

21 In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Court, at the City of New York, in 

the County of New York, this 24 day of Sept. 1919. 

[seal.] WILLIAM F. SCHNEIDER, 

Clerk. 

Exhibit A. 

(On Office Letterhead of Stitt & Phillips, Counselors at Law, No. 113 

Fulton Street, New York City.) 

* 

Copy. 

I 

“Information Wanted.” 

“Mr. Dunbar B. Adams seeks information regarding a safe deposit 
box supposed to have been rented by his wife Mrs. Edith Temple 
Gracie Adams, who died December 31st, 1918. The box may have 
been rented in her maiden name, Edith Temple Gracie, and not 
changed after her marriage. 

Any information concerning such a box in your main office, or 
any branch, would be greatly appreciated by” 

“STITT & PHILLIPS,” 

"Attorneys for Dunbar B. Adams, 

No. 113 Fulton Street (Manhattan), 

Copy. New York City ” 

22 Answer of Constance Schack Gracie. 

Filed September 27,1919. 

******* 

For answer to the bill of complaint filed in the above entitled 
cause, the Defendant, Constance Schack Gracie, states as follows: 

1. Defendant admits the allegation contained in paragraph one 
of said bill of complaint. 
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2. Defendant admits the allegations contained in paragraph two 
of said bill of complaint. 

3. Defendant admits the allegations contained in paragraph three 
of said bill of complaint. 

4. Defendant admits the allegations contained in paragraph four 
of said bill of complaint. 

5. Defendant admits the allegations contained in paragraph five 
of said bill of complaint, including the facts alleged in Exhibit A 
specially referred to therein. She is advised that in order to set 
forth ail the facts of her case, more fully and explicitly than they 
are set forth in said Exhibit A, it is her duty to file in this cause a 
cross-bill, which will be filed contemporaneously with this answer, 
so that the Court may the more completely understand the entire 
controversy now pending between this Defendant and said Adams. 

6. Defendant admits the allegations contained in paragraph six 
of said bill of complaint. 

And, the said Defendant having fully answered said bill of com¬ 
plaint, prays to be hence dismissed with costs. 

CONSTANCE SCHACK GRACIE. 

23 I do solemnly swear that I have read the foregoing answer 

signed by me and know the contents thereof; and that the 
matters and things therein stated of my own knowledge are true, 
and the matters and things stated on information and belief, I 
believe to be true. 

CONSTANCE SCHACK GRACIE. 


Subscribed and sworn to before me this 27 day of September, 1919. 

[seal.] ISAAC R. HITT, 

Notary Public, D. C. 


HANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 
Attorneys far Defendant 

Constance Schack Grade. 
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Cross-bill. 

Filed September 27,1919. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity, No. 36870. 

Constance Schack Gracie, Plaintiff in Cross-bill, 

vs. 

Dunbar B. Adams, Individually and as Administrator of Edith 
Temple Gracie Adams, Deed., and The American Security & 
Trust Co., Defendants. 

24 The cross-bill of Constance Schack Gracie, one of the De¬ 
fendants to the foregoing original bill, filed in this cause 
contemporaneously with her answer to said original bill. 

To the Honorable Justices of the Supreme Court of the District of 
Columbia, holding an Equity Court: 

The cross-bill of said Plaintiff, Constance Schack Gracie, respeet- 
fullv shows to the Court: 

I. 

That she is a citizen of the United States and has been for many 
years a resident of the District of Columbia, and files this, her cross¬ 
bill, in her own right, as is more fully hereinafter set forth. 

II . 

That the Defendant, Dunbar B. Adams, who is sued herein indi¬ 
vidually, and as Administrator of Edith Temple Gracie Adams, 
under letters granted to him by the Surrogate’s Court of Suffolk 
County, in the State of New York, and by the Supreme Court of the 
District of Columbia, is a citizen of the United States, and is now a 
resident, as Plaintiff is informed and believes, of the State of New 
York; that the Defendant, the American Security and Trust Com¬ 
pany, is a corporation duly organized and existing under the law T s in 
force in the District of Columbia, and is doing business in said 
District. 

****** * 

CONSTANCE SCHACK GRACIE. 

HANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 

Attorneys for Plaintiff in Cross-bill. 
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25 Opinion. 

Filed December 17, 1919. 

♦ * * * * * * 

The merits of the cross-bill should not be passed upon at this time 
for the reason that it violates the rule against stating evidence instead 
of the ultimate facts, and likewise, the rule against scandalous and 
impertinent pleadings. Because of the scandal and impertinence the 
pleadings should be stricken from the files and leave given to the 
cross-plaintiff to file a cross-bill which does not violate the rules in the 
respects mentioned. The cross-plaintiff may have twenty days after 
the entry of an order hereon to file proper cross-bill. 

If a proper cross-bill is filed, the cross-defendant may demur to it 
and the matter will then be considered without further argument 
unless either of the parties cares to be heard. 

Settle order by consent or on two days’ notice. 

By the Court : 

WALTER I. McCOY, 

Chief Justice. 


Order Striking Cross-hill f rom Files. 

Filed December 22, 1919. 

****** * 

Upon consideration of the Motion of cross defendant, Dunbar B. 

Adams, to dismiss the cross-bill filed herein the 27th day of 
26 September, 1919, and said motion having been argued" by 

counsel for cross plaintiff, Constance Schack Gracie, and cross 
defendant, Dunbar B. Adams, it is therefore, this 22nd day of De¬ 
cember, 1919, ordered by the Court, that said cross-bill be, and the 
same is hereby, stricken from the files of this cause, because of the 
scandalous and impertinent matter contained therein. 

And it is hereby further ordered, that said cross plaintiff is allowed 
twenty (20) days from the date of this order, in which to file a 
proper cross-bill. 

By the Court, 

WALTER I. McCOY, 

Chief Justice. 

Order as to Custody of Property. 

Filed December 29, 1919. 

****** * 

By consent of all the parties to the foregoing cause, through their 
respective counsel of record, as noted below, It is, by the Court, this 
29th day of December, 1919, ordered that the contents of the certain 
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safe-deposit box in the vaults of the plaintiff, described in the bill 
of complaint as standing in the name of Edith Temple Grade, de¬ 
ceased, and also the bank account standing in her name in the Bank¬ 
ing Department of the plaintiff, remain in statu quo until the further 
order of this Court, the same to be considered as constructively in the 
custody of the Court for the purposes of the pending proceed- 

27 ings in the above entitled cause. 

WALTER I. McCOY, 

Justice. 

We consent: 

CONSTANCE SCHACK GRACIE, 

By HANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 

A ttorneys. 

ENOCH A. CHASE, 

Attorney for Defendant Dunbar 

B. Adams as Administrator and in 
His Individual Right. 

HOEHLING, PEELLE & OGILBY, 

Attorneys fen* American Security A' Trust Co. 

Amended Cross-bill Filed in Compliance with Order of Court. 

Filed Janaury 2, 1920. 

****** * 

The cross-bill of Constance Schack Grade, one of the Defendants 
to the foregoing original bill, filed in this cause, contemporaneously 
with her answer to said original bill. 

To the Honorable Justices of the Supreme Court of the District of 
Columbia, holding an Equity Court: 

The cross-bill of said Plaintiff, Constance Schack Gracie, respect¬ 
fully shows to the Court: 

I. 

That she is a citizen of the United States and has been for many 
years a resident of the District of Columbia, and files this, her cross¬ 
bill in her own right, as is more fully hereinafter set forth. 

28 II. 

That the Defendant, Dunbar B. Adams who is sued herein indi¬ 
vidually and as Administrator of Edith Temple Gracie Adams, under 
letters granted to him by the Surrogate’s Court of Suffolk County, in 
the State of New York; and by the Supreme Court of the District of 

3—3503(i 
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Columbia, is a citizen of the United States, and is now a resident, as 
Plaintiff is informed and believes, of the state of New York; that 
the Defendant, the American Security and Trust Company is a 
corporation duly organized and existing under the laws in force in 
the District of Columbia, and is doing business in said District. 

111 . 

That Plaintiff is the widow of Colonel Archibald Gracie who, in 
the year 1905 established his home and domicil in the city of Wash¬ 
ington, in his own house, 1527 Sixteenth Street, where the family 
consisting of said Archibald, the Plaintiff and an only child, Edith 
Temple Gracie, were residing at the time of his death in the year 
1912. At the time of her father’s death, intestate, two-thirds of his 
personal estate passed to said Edith at his heir at law. At her father’s 
death she also received through the will of her uncle, James King 
Gracie, forty-nine thousand dollars, the use of which under said will 
her father had enjoyed during his life time. Thus said Edith, dur¬ 
ing her minority, became possessed of personal property of about one 
hundred thousand dollars in value, every dollar of which was re¬ 
ceived from her own family. Not a dollar was ever added to that 
estate through her subsequent marriage with Dunbar B. Adams. 

29 IV. 

That after said personal property had been delivered to her by 
this Plaintiff as her guardian upon her majority which occurred in 
December, 1915, the said Edith deposited nearly all of it with the 
American Security and Trust Company, a corporation, doing busi¬ 
ness in said city of Washington. On or about the 3rd day of Jan¬ 
uary, 1916, she rented from that company, safe-deposit box, num¬ 
bered 4002 in its vault, which said safe-deposit box continued to be 
and still was under rental to the said Edith, under the name of Edith 
Temple Gracie, down to her death on the 31st of December, 1918, 
since which time the said box and its contents have remained as they 
were at that time. Plaintiff avers that all of said personal property 
so deposited and now held by said company consisted of choses in 
action, (income bearing shares of stocks) a list of which is hereto 
appended as Exhibit A. That, in addition to the property described 
in that Exhibit, the said Edith, at the time of her death, was pos¬ 
sessed of another chose in action in the form of a balance to her 
credit in the Banking Department of said Company, which said bal¬ 
ance has since so remained, except for the crediting of interest 
thereon to April 1, 1919, the said balance with interest so credited, 
amounting to about $583.28. 


V. 

That in addition to the foregoing the said Edith was possessed, at 
the time of her death, of two other choses in action in the form of 
credit balances due to her in the city of New York. In that way, 
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and at that time, the Equitable Trust Company of said city 

30 owed to her a balance of $899.55 with accrued interest 
thereon. In that way, and at that time, the Columbia Trust 

Company of said city of New York owed to her a balance of $8,890 
with accrued interest thereon, both of which balances have been paid 
over to said Dunbar B. Adams under letters of administration granted 
to him by the Surrogate Court of Suffolk County, State of New York, 
hereafter to be described. Plaintiff avers that of said balance of 
$8,890 in said Columbia Trust Company, a sum of at least $6,000 
is her personal and individual property, intrusted to said Edith and 
held by her as trustee for Plaintiff, as Plaintiff will be prepared to 
prove when the matter shall be referred by the Court to an auditor 
to take an account and report upon the same. 

VI. 

That while said Edith was thus possessed of said choses in action, 
situated at her domicil in Washington City, and a part in the city 
of New York, she was married at her home and domicil on Dec. 15, 
1917, to Dunbar B. Adams, a young man who had neither a home 
of his own, a place of business or any civil occupation of any kind. 
At that time the said groom was a drafted soldier stationed at Camp 
Upton, New York State, whence he came, upon four days’ leave, to 
be married at said Edith’s home and domicil. After a short bridal 
tour following said marriage the said Dunbar was transferred to 
Washington where in the home and residence of the said Edith at 
1527 Sixteenth Street, which they made their home and residence, 
file said Dunbar and the Edith fixed their matrimonial domicil. 
Plaintiff avers that after said matrimonial domicil was so 

31 fixed, said Edith was called upon early in February, 1918, to 
make a return of her income tax for the year 1917. A formal 

return of such income tax for 1917 was duly made to the Collector of 
this (Baltimore) District, by the said Edith who stated under oath 
that the matrimonial domicil w’as at her home, 1527 Sixteenth Street, 
and that she was then and there living with her husband. Said re¬ 
turn was accepted by said Collector to whom such income tax was 
paid by said Edith. Plaintiff further avers that said matrimonial 
domicil so fixed was never afterwards changed during the coverture 
of said Dunbar and said Edith; that at the time of the death of said 
Edith in a hospital in New York City her domicil was in said City 
of Washington and not in the State of New York. Plaintiff further 
avers that said Dunbar B. Adams obtained letters of administrator 
on the estate of said Edith from the Surrogate’s Court of Suffolk 
County, New York, on the 26th day of February, 1919, by making 
to said Court a false and fraudulent representation as to her domicil 
at the time of her death, describing “Edith Temple Grade Adams, 
late of the town of Islip in the said county” of Suffolk, a place in 
which the said Edith never resided in her life, a place in which she 
had no property or assets, a place wilh which she had no connection 
whatever. Plaintiff further avers that after having thus obtained 
from said Surrogate’s court letters of administration upon said Edith’s 
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estate, by means of such false and fraudulent representation, the said 
Dunbar, upon that basis, unlawfully and fraudulently obtained from 
the Supreme Court of this District letters of administration which 
have been improperly labeled “ancillary letters of adminis- 

32 tration” upon the estate of said Edith in this District. 

VII. 

Plaintiff further avers that after the said Dunbar was ordered to 
France about the end of August 1918, the said Edith, being far ad¬ 
vanced in pregnancy, went to the Savoy Hotel, New’ York City, in 
order that her confinement might take place in a woman’s hospital 
in that city. Under such circumstance it became necessary for said 
Edith to make her last will and testament providing for conditions 
that might arise in the event of her death in child birth or other¬ 
wise. Plaintiff avers that at that time, and at all times, between 
plaintiff and her only surviving child Edith, there existed the clos¬ 
est possible ties of confidence and affection; that, in addition to that, 
plaintiff, through financial losses, had become dependent upon her 
daughter who possessed all the income bearing property of the fam¬ 
ily. Out of the income of said Edith, as her only support, plaintiff 
and the home at Washington were maintained, and had been so 
maintained for for years. Said Edith, who possessed unusual busi¬ 
ness sagacity and prudence, had retained, after her marriage, entire 
control of her property over which her husband had never exercised 
any control whatever. In that way said Edith, after her marriage, 
had maintained out of her income plaintiff and the family home, 
contributing also out of her income to a considerable extent to her 
own maintenance and support as a married woman, as her husband 
had no business, income or means, except such as were given to him 
from time to time as gratuities bv his father and mother, John Dun¬ 
bar Adams and Susan Burchell Adams, who are persons of great 
wealth and fortune. Plaintiff further avers that said Dunbar 

33 is an only child and as such heir apparent to two fortunes. 

VIII. 

Plaintiff further avers that for a week prior to her death, the said 
Edith, then on the eve of her confinement, had been suffering with 
the then prevailing influenza that culminated in pneumonia. So 
grave was her condition that it became necessary on December 28, 
1918, to remove her from her apartment in the Savoy Hotel to the 
Nursery and Child’s Hospital at 61st and 10th Ave., New York City. 
That at noon on Tuesday, December 31, 1918, said Edith died at 
said Hospital without being able to give birth to her child, which 
died in her womb about ten hours before the mother died. 

IX. 

Plaintiff further avers that she is informed and believes and so 
charges that a short time—not many weeks—before her death, while 
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she was so residing in said Savoy Hotel, under the circumstances 
above set forth, the said Edith executed, before two witnesses and ac¬ 
cording to law, her last will and testament, devising and bequeathing 
to the plaintiff in this cross-bill, as her sole devisee, her entire estate 
wherever situated, excepting only a few jewels or trinkets to a friend. 
Plaintiff is informed and believes and so charges that said Edith, on 
the very day on which said last will and testament was executed, de¬ 
clared to a friend in said Savoy Hotel that she had so executed her 
last will giving to her mother, the plaintiff in this cross-bill, all or 
substantially all of her property; that within a short time 

34 thereafter she repeated that declaration to two other friends; 
that to one of the last named she declared expressly that said 

last will and testament had been executed before two witnesses and 
according to law. Plaintiff, upon information and belief, further 
charges, that said last will so executed by the said Edith was unre¬ 
voked at the time of her death' 

X. 

t 

/ 

Plaintiff further on information and belief avers that in order to 
safeguard her effects in said Savoy Hotel during her absence at 
said Hospital, said Edith, who was a very reticent and rather secre¬ 
tive person, had everything carefully packed away and locked up 
in drawers, and in the writing desk-cabinet in her apartment in 
said Savoy Hotel, in which she kept her correspondence and other 
valuable papers; that as the lock of her jewel case was broken or 
out of order said cabinet was the only place in which the said 
Edith could secure valuable papers under lock and key. Plaintiff 
is informed and believes and so avers that in said writing-desk 
cabinet the said Edith deposited and locked up her last will and 
testament prior to her departure for said Hospital; that prior to 
her departure said Edith carefully placed all of her keys, includ¬ 
ing the key to said writing-desk cabinet on a ring, deposited in a 
bag or receptacle securely fastened to her arm; that so fearful was 
the said Edith that her apartment in said Hotel would be entered 
and searched by members of her husband’s family during her 
absence, immediately after her arrival at said Hospital she wrote 
a note to the Manager of said Savoy Hotel saying to him: “Do not 
let the John D. Adamses or any one else enter my apart- 

35 ment or touch anything of mine until I return;” that such 
note was duly and promptly delivered to said Manager while 

said Edith was still alive. 


Plaintiff further avers that while returning from the burial of 
said Edith the said Susan B. Adams, the mother of the defendant, 
who undertook to act for him and in his name as his agent and 
representative, made a positive and formal engagement with this 
plaintiff, promising that upon the next day, January 4th, she would 
call for her at ten o’clock at the house at which she was residing, 
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116 East 73rd Street, in order that they might go together to the 
dead Edith’s apartment in said Savoy Hotel, and there examine 
together her possessions and effects, Plaintiff avers that after vio¬ 
lating said engagement the said Susan, together with her husband 
and butler, went alone to said Savoy Hotel where the Manager, 
after disregarding the said instructions from said Edith not to 
admit the John D. Adamses or any one else to her apartment until 
her return, unlawfully permitted the said Susan B. Adams, her 
husband and her butler in the absence of plaintiff to enter said 
apartment by the use of a pass key. Plaintiff further avers that 
she is informed and believes, and so charges, that after said apart¬ 
ment had been thus unlawfully entered said Susan sent for the 
carpenter of the hotel and commanded him to break open the 
said writing-desk cabinet in which the said Edith had deposited 
her valuable papers, including, as plaintiff is informed and believes 
her last will and testament; that after said cabinet, the key to which 
was in said Edith’s possession when she died, had been thus 

36 broken open that said Susan and her attendants emptied the 
same of its contents and took the same away with them, 

together with all the rest of said Edith’s property and effects. Plain¬ 
tiff is informed and believes, and so charges, that during that un¬ 
lawful and clandestine visit in her absence, to the apartment of 
her dead daughter Edith,—who down to her death had done all 
in her power to prevent such an unlawful search and seizure, by 
her husband’s parents,—they, one or both, after ordering, without 
even the color of legal authority, the hotel carpenter to break open 
the said writing desk cabinet of said Edith in w’hich her valuable 
papers were kept under lock and key, did unlawfully seize and 
carry away her said last will and testament together with many 
other things; that they claimed to act as the authorized agents of 
their son, Dunbar B. Adams, who has ratified their acts by with¬ 
holding and suppressing, together with them, said last will and tes¬ 
tament, if the same has not already been destroyed. 

XII. 

Plaintiff further avers that after said last will had been thus re¬ 
moved and spoliated the same Dunbar, after his return from France 
in January, 1919, set up the unlawful claim that the laws of New 
York governed the whole matter, and that under said laws the 
entire property of said Edith is his absolutely, as her husband. 
That identical claim he is now T unlawfully setting up under the 
laws of this District to the entire exclusion of this plaintiff who 
is the sole devisee of said Edith under her last will, and her sole 
heir at law r under the laws of the District of Columbia, the domi¬ 
cil of said Edith at the time of her mariage and at the time of 
her death. Plaintiff further avers that after said Dunbar 

37 had fraudulently obtained letters of administration in the 
State of New York, upon the false allegation that said Edith 

had been a resident “of the town of Islip in said county” of Suffolk, 
he took possession of all the choses in action of said Edith situated 
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in said State and now unlawfully holds the same; that two days 
after such letters were granted the attorneys of said Dunbar made 
by his direction a peremptory demand upon this plaintiff to deliver 
“to him any property of your daughter that is now in your posses¬ 
sion^, including even “the wedding presents your daughter re¬ 
ceived.” In the hope of preventing a law suit, and of concealing 
from the public this unlawful and scandalous proceeding upon the 
part of the husband of her dead daughter, the plaintiff through her 
attorney attempted, in April, 1919, after explaining her legal right 
to all of said property, “to buy her peace”, by offering to give to 
“Mr. Dunbar Adams one fourth of all the personality situated here 
and in New York despite the fact that the law gives it all to her.” 
Plaintiff avers that all such attempts upon her part to secure a 
peaceful settlement were unavailing; that the only response was an 
application to the Supreme Court of this District by said Dunbar 
B. Adams for what have been improperly called “ancillary letters 
of administration”, because granted at the domicil of said Edith 

XIII. 

Plaintiff further avers that said Edith, who died without issue, 
and who was Plaintiff’s only surviving child, had at the time of 
her death neither father, sisters or brothers or descendants of the 
same; that at the time of her death Plaintiff was not only 
38 her sole devisee under her said last will but her sole heir at 
law or distributee under the statutes of Distribution of the 
District of Columbia, of all the property involved in this suit. 
Plaintiff is advised that, even if no will had ever been executed 
by said Edith, she, as her sole heir or distributee, is entitled to all 
the property involved in this suit, the same consisting of choses 
in action which the said Dunbar never reduced to possession dur¬ 
ing the coverture, or never attempted to reduce to possession or to 
intermeddle with in any way during such coverture; that he never 
so much as knew what was the contents of such safe-deposit box 
in the vault of the said American Security and Trust Company, 
or the balance of money to the credit of said Edith in its hands 
until after her death; that he never so much as knew what balance 
stood to her credit in the Equitable Trust Company and the Co¬ 
lumbia Trust Company of the City of New York until after her 
death; that said Edith never permitted Dunbar, nor did he attempt 
during the coverture, to intermeddle with her property or to exer¬ 
cise any possession or control over it in any form; that said Edith 
died leaving her said estate free of debt. 

Wherefore, the premises considered, this Plaintiff in this her 
cross-bill, prays for relief as follows: 

1. That the process of this Court, both by writ and publication, 
may issue to the said Dunbar B. Adams, individually and as Ad¬ 
ministration of said Edith Temple Gracie Adams deceased, and to 
the said corporation, the American Security and Trust Company, 
requiring them, and each of them, to appear by a day certain and 
answer the exigencies of the foregoing bill. 
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2. That after proper proof of the loss, destruction or sup- 

39 pression of the said last will and testament of the said 
Edith; and, after proper proof of its execution and of the 

contents thereof by secondary evidence, that this Court will set up, 
establish, probate and enforce said last will by all proper decrees 
according to the rules which regulate the jurisdiction of a Court 
of Equity. 

3. That it will decree that the matrimonial domicil of this matter 
was and is in the District of Columbia and not elsewhere; that the 
administration granted to said Dunbar in this District is the adminis¬ 
tration in chief, and that the administration granted him in the 
State of New York is, as a matter of law, ancillary thereto; that 
the entire settlement of said estate bo made here in this Court; and 
that a decree be made by this Court compelling said Dunbar in¬ 
dividually and as administrator to deliver over to this Plaintiff all 
of said property in his hands in any capacity, according to the 
rights set up by the plaintiff in this cross-bill. 

4. That as said Edith died testate this Court will perpetually 
enjoin the said Dunbar from ever setting up a title to the property 
involved in this suit by reason of any statute existing here or in the 
State of New York, vesting certain rights in the husband in the 
property of the wife in the event that the wife dies intestate. 

5. That the Court will decree that the said Defendant, the Ameri¬ 
can Security and Trust Company pay over and deliver to this Plain¬ 
tiff all of the property in its possession, hereinbefore described, under 
the titles and rights set up by her under this cross-bill. 

6. That if it shall be necessary to do so, this Court will 

40 order a proper reference to an auditor directing him to take 
testimony in the usual form, and to report to this Court what 

portion of the money now in the hands of the said Dunbar, collected 
by him as Administrator from the Columbia Trust Company of 
New York, is the personal and individual money of this Plaintiff 
deposited in the hands of the said Edith as trustee for her. 

7. That Plaintiff may have such other and further relief as to the 
Court mav seem proper in the premises. 

CONSTANCE SCHACK GRACTE. 

HANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 

Attorneys for Plaintiff in Cross-bill. 

I, Constance Schack Gracie, the Plaintiff in the foregoing cross¬ 
bill, being first duly sworn, on oath depose and say that I have 
read the foregoing cross-bill and know the contents thereof; that 
the matters and things therein stated upon my personal knowledge 
are true, and those things stated therein upon information and be¬ 
lief, I believe to be true. 

CONSTANCE SCHACK GRACTE. 

Subscribed and sw T orn to before me this 2 day of Jan’y, 1920. 

ISAAC R. HITT, 

Notary Public, D. C. 


[seal.] 







25 


C. 9. GRACIE V9. AM. SEC. & TRUST CO. ET AL. 


41 Exhibit A. 

81 shares Southern Pacific (pays 6%). 

Westinghouse Electric c. 161.35 quarterly. 

Virginia Chemical Pref. c. 200 do. 

U. S. Rubber Pref. c. 160 do. 

(Steel common paid 325/00 on each 100 shares Dec. 31st 1918 
and at) this year’s present rate of 2 1 /4% quarterly, should return 
Quarterly div. #49.22 Jan. 2nd c. 75 2. 

Lehigh Valley 50 shares pays —. 

American Window Glass Pref. 350 quarterly. 

Westinghouse Air Brake c. 141.75. 

U. S. Steel Pref. c. 113.75 quarterly. 

20 shares Anaconda Mining c. 30.00. 

3000.00 Pittsburg Brewing Bonds 6%. 

Total estimated annual income —. 

This is assuming there were only 100 shares steel common. 

81 shares Southern Pac. c. 103. 

184 shares Westinghouse c. 45. 

100 Virginia Chemical Pref. III. 

80 shares Rubber Pref. 112. 

100 U. S. Steel common 97. 

50 shares Lehigh Valley c. 55. 

200 American Window Glass Pref. 80. 

65 shares Westinghouse Air brake 95. 

65 shares U. S. Steel Pref. 114. 

20 shares Aanaconda 6. 

3m Pittsburg Brewing Bonds c. 50. 


42 Motion to Strike Out. 

Filed January 12, 1920. 

******* 

Now comes Dunbar B. Adams, defendant in the above entitled 
cause, by his attorney, and moves the Court to strike out certain 
portions of the cross-bill of cross-plaintiff, Constance Schack Gracie, 
filed herein the 2nd day of January, 1920, (said portions being set 
forth hereinafter) for the following reasons. 

1. That said cross-bill, in the portions to be hereinafter noticed, 
sets forth matters of alleged evidence in extenso, instead of plead¬ 
ing ultimate, alleged, facts, and is redundant and sets forth matter 
that is scandalous, impertinent, irrelevant, immaterial, argumentative, 
and the conclusions of the pleader, both as to law and as to fact, in 
violation of the Rules of this Court and of proper equity pleading. 

ENOCH A. CHASE, 

A tty. for Dunbar B. Adams . 
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Note.—T he portions of said cross-bill which it is moved that the 
Court shall strike out by the foregoing, above motion, are as follows: 

Para. 3, beginning, at line 6, with the words, ‘‘At the time,” and 
thereon to the conclusion of said paragraph. 

Para. 6, beginning, at line 4, with the words, “a young man who,” 
to line 6, ending with words, “of any kind.” 

43 Para. 6, beginning, at line 12, with the words, “which 

they made,” ending with words, “State of New York,” line 27. 

Para. 6, beginning, at line 30, with the words, “by making to 
said Court,” and thereon to the conclusion of said paragraph. 

Para. 7, beginning, at line 4, with the words, “in order that her 
confinement,” and thereon to the conclusion of said paragraph. 

The entire paragraphs Numbered 10, 11, and 12. 

Para. 13, beginning, at line 4, with the words, “that at the time 
of her death,” and thereon to the conclusion of said paragraph. 


To Constance S. Gracie 

or her attorney of record: 

Please take notice that the foregoing motion will he called to the 
attention of the Court on Friday morning the 16 day of January 
1920, at 10 o’clock A. M., or as soon thereafter as counsel can be 

ViPflrn 

ENOCH A. CHASE, 

Atty. for Dunbar B. Adams. 

44 Decision on Motion to Strike Out. 

Filed February 10, 1920. 

******* 

The motion to strike out portions of the amended cross-bill is 
ruled upon as follows: 

The words in Paragraph 6, Line 4 to Line 6, as specified in the 
motion, should be stricken out. 

The allegations in the sixth paragraph in regard to the income 
tax return should be stricken out. 

The words in Paragraph 7 objected to may be stricken out ex¬ 
cept those which allege that the defendant, Dunbar B. Adams, never 
exercised any control over his wife’s property. 

The words in Paragraphs 10 and 11 objected to should be stricken 
out except those which allege that the decedent’s last will and testa¬ 
ment was left by her in her desk, and that the same was unlawfully 
seized and carried away, after her death, by the mother of Dunbar 
B. Adams, claiming to act as his authorized agent, and that he rati¬ 
fied such act by withholding and suppressing said last will and 
testament if the same has not been destroyed. 

The words in Paragraph 12 objected to, beginning: “Two days 
after such letters,” etc. to the end of the paragraph should be stricken 
out. 
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The words in Paragraph 13 should be stricken out except those 
stating that the property left by the decedent consisted of choses in 
action which the defendant Adams never reduced to possession dur¬ 
ing the life of his wife, and that the decedent died leaving her estate 
free of debt. 

45 The present motion to strike out cannot be made to serve 

the purpose of a demurrer; consequently it may be that some 
allegations objected to have been allowed to remain in the bill, al¬ 
though if true they would not show any right in the plaintiff to a 
recovery; but it is in part at least upon the facts so alleged that the 
plaintiff claims the right to recover. The existence of such a right 
should be determined upon a motion to dismiss. 

Settle order by consent or on notice. 


By the Court: 



WALTER I. McCOY, 

Chief Justice. 


Order Striking Out. 

Filed February 27, 1920. 

******* 

Upon consideration of the motion of cross-defendant, Dunbar B. 
Adams, to strike out portions of the cross-bill last filed herein, said 
motion being filed January 12th, 1920, and having been argued by 
counsel for cross-plaintiff Constance S. Gracie, and defendant Dun¬ 
bar B. Adams, it is therefore, this 27th day of February, 1920, or¬ 
dered by the Court, that the following portions of said amended cross¬ 
bill be, and the same are hereby, stricken out and held for naught. 

Paragraph 6, page 4, line 4, beginning with the words, “a young 
man who had neither a home of his own, a place of business or any 
civil occupation of any kind;” 

46 Paragraph 6, page 4, line 15, beginning with the words, 

“said Edith was called upon early,” to and including the 
words, “domicile so fixed,” on line 23, and inserting the word “it,” 
before the words, “was never afterwards,” if counsel for cross-plain¬ 
tiff so elects. 

Paragraph 7, page 5, beginning with the first line in said para¬ 
graph with the words, “after the said Dunbar was ordered to France 
about the end of August 1918,” and thereafter, beginnig in line 3 of 
said paragraph 7, with the words, “being far advanced in preg¬ 
nancy,” throughout the remainder of said paragraph on said page 5, 
ending with the words, “sagacity and prudence” on line 17 of said 
paragraph; and thereafter on page 6, paragraph 7, beginning with 
the w’ords, near top of page 6, “in that way,” and thereon to the end 
of said paragraph 7. 

Paragraph 10, page 7, beginning with the first words of said para¬ 
graph, “Plaintiff further on information,” to and including the 
words, “under lock and key” in said paragraph at line 10 thereof; 
thereafter in line 13 of said paragraph 10 on page 7, beginning with 
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the words, “that prior to her departure” throughout to the end of 
said paragraph 10 on page 8. 

Paragraph 11, page 8, the 26 lines of said paragraph 11 on page 8, 
and thereafter in said paragraph on page 9, ending with the words, 
“property and effects,” in line 2 at the top of said page 9; thereafter 
in said paragraph 11 on page 9, beginning with the words in line 3 
at the top of said page, “that during that unlawful,” to and including 
the words, “by her husband's parents,” at lines 6 and 7, near the top 
of said page 9; thereafter, the words, “without even the color 
47 of legal authority,” in lines 7 and 8 of said paragraph 11, 
near the top of page 9. 

Paragraph 12, page 10, line 2, at top of page, beginning with the 
words, “that two days after such/’ and thereafter to the end of said 
paragraph 12. 

Paragraph 13, page 10, at line 4 of said paragraph 13, beginning 
with the words, “that at the time” and through the words, ending on 
page 11, at the top of said page, “all the property involved in this 
suit, the same.” 

Counsel for cross-plaintiff is permitted, if he sees fit, to add the 
words, “that her property consisted ” before the words, “of choses in,” 
in said line 1, paragraph 13, page 11, upon striking out the word 
“consisting ” 

Thereafter, in said paragraph 13, page 11, at line 3 at the top of 
said page, beginning with the words, “or never attempted to reduce,” 
and ending with the words, “over it in any form,” in the last line 
(14) of said paragraph 13. 


By the Court, 


WALTER I. McCOY, 

Chief Justice. 


The plaintiff in the cross-bill by her counsel has excepted and does 
hereby except to each and every one of the foregoing rulings that 
strikes out any part or portion of her amended cross-bill, and she 
now expressly reserves such exceptions. 

And the said plaintiff having heretofore excepted to the order of 
the court made on the 22nd. day of December, 1919, striking her 
original cross-bill, as a whole, from the files, upon the ground 
48 that the court had no jurisdiction to make such order, prays 
that such exception be now entered of record in this order, 
along with the several exceptions above noted, to the several rulings 
on the motions to strike out certain portions of the amended cross¬ 
bill. 


By the Court, 


WALTER I. McCOY, 

Chief Justice. 


C. S. GRACIE VS. AM. SEC. <fc TRUST CO. ET AL. 


29 


Motion to Dismiss . . 1 

Filed March 10, 1920. 

******* 

Now comes the defendant, Dunbar B. Adams, individually, and as 
Administrator for the Estate of Edith Temple Gracie Adams, de¬ 
ceased, by his counsel of record, and moves the Court to dismiss the 
amended cross-bill of cross-plaintiff, Constance S. Gracie, filed herein, 
for the reasons hereinafter set forth. 

1. That said amended cross-bill does not state a grievance for 
which this equity court has jurisdiction to grant the relief prayed for 
in the bill. 

2. That this equity court has no jurisdiction to receive proof of 
and probate a lost or missing will, when the Code of Laws for the 
District of Columbia gives to the Probate Division of this Court, 
jurisdiction over all matters relating to wills and administration, 
and contests with respect thereto. 

3. That, as appears from the amended cross-bill filed 
49 herein, this Court, sitting as a Probate Court, in Probate Di¬ 
vision, has heretofore granted Letters of Administration to 
the defendant, Dunbar B. Adams, as Ancillary to the Letters of Ad¬ 
ministration granted to said defendant by the Surrogate’s Court for 
the County of Suffolk, State of New York, which said Letters of 
Administration remain unrevoked, and therefore, this Equity Court 
cannot properly entertain a collateral attack—in this proceeding— 
upon the jurisdiction already assumed by the Probate Court, to set 
up and probate the alleged lost or spoliated will. 

4. That said cross-bill contains no matter of equity whereon this 
Court can ground any decree, or give cross-plaintiff any relief against 
this defendant. 

5. And for other reasons to be urged at the hearing of this motion. 

ENOCH A. CHASE, 

A ttorney for Dunbar B. Adams. 


To cross-plaintiff, Constance S. 

Gracie, or her attorney of record: 

Please take notice, that the foregoing motion will be called to the 
attention of the Court, on Friday morning, March the 19th, 1920, 
or as soon thereafter as counsel can be heard. 

ENOCH A. CHASE, 
Attorney for Dunbar B. Adams. 
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50 Memorandum Opinion of the Court. 

Filed July 12, 1920. 

******* 

I do not think that a court of equity in this jurisdiction has the 
power to set up a lost will of personalty. However an injunction will 
issue to restrain the disposition of the property involved in this case 
pending such proceedings as the proponent of such will may deem it 
advisable to take in the Probate Court, and a definite seasonable time 
will be fixed within which such proceedings must be had. 

I think that under the statute the surviving husband is entitled 
to all the property of his deceased wife, dying intestate, including 
choses in action whether reduced to possession in the wife’s lifetime 
or not. 

JENNINGS BAILEY, 

Justice. 


Let this be filed in Equity No. 36870 also as the above memoran¬ 
dum was intended to cover both cases. 

JENNINGS BAILEY, 

Justice. 


51 Order Dismissing Cross-bill, See. 

Filed November 12,1920. 

******* 

This cause came on for hearing upon the motion of Defendant, 
Dunbar B. Adams, to dismiss the Cross-Bill, which said motion was 
filed herein March 10, 1920, and argued and submitted April 19, 
1920, and having been fully considered by the Court, it is therefore, 
this 12th day of November, 1920, adjudged, ordered and decreed: 

That said Cross-Bill, insofar as it seeks to set up any lost or spoli¬ 
ated will, be, and the same is hereby, dismissed, and it is hereby 
further ordered, that the proceedings herein, under the original bill 
and the Answers thereto and the Cross-Bills, be, and the same are 
hereby, stayed for a period of forty (40) days from the date of this 
order, and that if, within said period of forty (40) days, the said 
Constance Schack Gracie shall institute in the Probate Division of 
this Court, appropriate proceedings for the establishment of any al¬ 
leged lost or spoliated will of Edith Temple Gracie Adams, deceased, 
then the said proceedings herein shall be further stayed so long as 
said Constance Schack Gracie shall diligently prosecute such probate 
proceeding, either in this court or on appeal therefrom, and until the 
final conclusion and termination thereof, but the right is hereby 
reserved to defendant, Dunbar B. Adams, either individually, or as 
Administrator, as aforesaid, to apply at any time to this Court for 
the vacating of the aforesaid stay of proceeding herein, in case the 
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said Constance Schack Grade shall at any time fail to prose- 
52 cute said probate proceeding diligently, either in this court 
or on appeal therefrom, as aforesaid. 

By the Court, 

JENNINGS BAILEY, 

Justice. 


Petition for Rehearing. 

Filed November 16,1920. 

+ * * $ * * $ 

To the Honorable Justices of the Supreme Court of the District of 

Columbia, holding an Equity Court: 

The said Constance Schack Gracie comes now and respectfully pe¬ 
titions this Honorable Court for a rehearing of said cause, for the 
following reasons, to-wit: 

1. Because all those parts of the decree of this court, entered on the 
12th day of November, 1920—providing “That said cross-bill, in so 
far as it seeks to set up any lost or spoliated will, be, and the same 
is hereby dismissed, * * * and that if, within said period of 

forty (40) days, the said Constance Schack Gracie shall institute in 
the Probate Division of this Court, appropriate proceedings for the 
establishment of any alleged lost or spoliated will of Edith Temple 
Gracie Adams, deceased,”—should be stricken from said decree as 
null and void, for the reason that this Court, having taken jurisdic¬ 
tion of all the questions involved in this cause, has no legal authority 
to abdicate its jurisdiction in this manner. 

2. Because the jurisdiction to establish a lost or spoliated 
53 will, by secondary evidence, is inherent in an Equity Court as 
one of its natural attributes. 

3. Because it is the universal rule of American law that the juris¬ 
diction of Equity Courts to establish lost or spoliated wills is exclu¬ 
sive, except in those states in which a concurrent jurisdiction to estab¬ 
lish such lost or spoliated wills has been vested by statute in the 
probate courts. 

4. Because no statute has ever been passed which gives even color 
to the idea that Congress has stripped the Equity Court of this Dis¬ 
trict of its inherent jurisdiction to establish lost or spoliated wills, 
and has vested the exclusive jurisdiction over such subject-matters 
in the Probate Court of this District. 

5. Because in the year 1911 this Court,—speaking through Jus¬ 
tice Gould in the case of the will of Bridget Flaherty, in which this 
question of jurisdiction was directly presented for adjudication,— 
held “that where a will had been lost, destroyed or stolen, our Equity 

• and Probate Courts have concurrent jurisdiction. I did it after a 
careful examination of a similar question in States where the acts 
creating Probate Courts were similar to ours.” Petitioner is in¬ 
formed by her counsel and thus avers (1) that the American authori¬ 
ties on the subject to which Justice Gould refers are overwhelming; 
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(2) that the rule of law as to the concurrent jurisdiction of this 
Court to establish a lost or spoliated will had been the law of this 
jurisdiction for years before her cross-bill was filed under it. The 
statement of Justice Gould as to the grounds of his judgment 

54 in the case of the will of Bridget Flaherty, over his own hand, 
is hereto annexed as Exhibit A and made a part of this 

petition. 

(6) Because this Court having been the first to take jurisdiction 
over the establishment of said lost or spoliated will of said Edith 
Temple Grade Adams must retain its jurisdiction until it disposes 
of the whole controversy. Petitioner is informed and believes that 
this Court has, under such conditions, no legal power or authority 
to abdicate its jurisdiction thus acquired; or to cast it upon another 
court, even of concurrent jurisdiction. 

7. Because when the question of the jurisdiction of this Court to 
establish the lost or spoliated will was under discussion on April 
19th, 1920, the Justice then presiding interrupted counsel for Peti¬ 
tioner and refused to permit him to read authorities on the subject 
because he said that the Court was so entirely convinced as to the 
soundness of that contention that it declined to hear further argu¬ 
ment or authorities on the subject. Petitioner therefore avers that, 
she has never been granted a “hearing,” in the legal acceptation 
of that term, upon this vital question of jurisdiction which the said 
presiding Justice decided against her upon further reflection, after 
said argument had ended. Said presiding Justice has never given 
the reasons or the authorities upon which he based such adverse 
judgment. 

Therefore your Petitioner, in consideration of the premises, prays 
this Court to make an order for a rehearing of the argument in this 
case, on a day to be appointed by this Court at the present term, in 
which this vitally important question of jurisdiction may be fully 
considered and determined; that after the Court has thus de- 

55 termined what is the rule of law in this District governing 
the question at issue, it will then so modify and reform the 

decree entered on said 12th day of November, 1920, as to make it 
conform with the rule of law thus fixed and defined. And Petitioner 
as in duty bound will ever pray. 

HANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 
Attorneys for Constance Schack Grade, Petitioner. 


District of Columbia, ss: 

Hannis Taylor, being first duly sworn, deposes and says that the 
matters and things stated in the foregoing petition on his personal 
knowledge are true, and those stated therein upon information and 
belief, he believes to be true. 


HANNIS TAYLOR. 
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Subscribed and sworn to before me this 16 day of November, 

1920. 

[seal.] ISAAC R. HITT, 

Notary Public, D. C. 

Exhibit A. 

Supreme Court of the District of Columbia, Chambers of Justice 

Gould. 

March 31, 1920. 

Mr. Hannis Taylor, Jr., 

Maryland Building, 

Washington, D. C. 

My Dear Mr. Taylor: 

56 Replying to your recent letter, I beg to say that I have held, 
and in the estate you refer to, that where a will had been lost, 

destroyed or stolen, our Equity and Probate Courts have concurrent 
jurisdiction. I did it after a careful examination of a similar ques¬ 
tion in States where the acts creating Probate Courts were similar 
to ours. I wrote no opinion. 

Very truly yours, 

ASHLEY M. GOULD. 

Answer of Defendant Dunbar B. Adams. 

Filed November 18, 1920. 

****** * 

The answer of the Defendant, Dunbar B. Adams, to the Petition 
for Rehearing, filed herein by Cross-Plaintiff, Constance S. Gracie, 
through his counsel of record, respectfully suggests that said Peti¬ 
tion for Rehearing should be denied for the following reasons: 

1. The Motion to Dismiss the Cross-Bill was filed herein last 
March, 1920, and was fully presented by a protracted argument to 
the court on the 9th day of April, 1920. Counsel for Cross-Plaintiff, 
Constance S. Gracie, filed at the time a considerable brief, which the 
court received and took under advisement. Thereafter, the Court 
gave this matter ample consideration, finally handing down an 
opinion, upon which the decree complained of is based, in July, 
1920. It is respectfully submitted; that considering these facts, 

there is nothing counsel for cross-plaintiff can now present to 

57 the Court, which will in any wise cause the justice who heard 
these motions to change his mind and reverse his action re¬ 
cently taken. 

2. The Court’s attention is called to paragraph 6, on page 2, of the 
Petition for Rehearing, wherein it is stated; “because this court hav¬ 
ing been the first to take jurisdiction over the establishment of said 
lost or spoliated will of said Edith Temple Gracie Adams, must 
retain its jurisdiction until it disposes of the whole controversy.” 

5—3503a 
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3. It is respectfully suggested that these words contain a misstate¬ 
ment of fact. The equity court, so far, has never taken jurisdiction 
over the establishment of any alleged, lost, or spoliated will of said 
Edith Temple Grade Adams. This court granted letters of adminis¬ 
tration to the Defendant, Dunbar B. Adams, as ancillary to the letters 
of administration theretofore granted by the court in the State of 
New York. It should be sufficient only to mention, that the present 
litigation was originally begun upon the bills of interpleader, which 
contained no allegation whatsoever concerning any alleged, lost, or 
spoliated will of Edith Temple Grade Adams; that thereafter, in 
answer to bills of interpleader originally filed herein, the Defendant, 
Constance S. Gracie, filed her cross-bill herein, for affirmative relief, 
setting up for the first time in this proceeding any allegation what¬ 
soever, as aforesaid, respecting said alleged, lost, or spoliated will; 
that after the cross-bill had been expunged of its irrelevant, verbose, 
scandalous, impertinent, immaterial and argumentative matter, the 
question of the equity court’s competent jurisdiction to hear and 

determine any tiling whatsoever in regard to the alleged, lost, 

58 or spoliated will was immediately called into question by this 
defendant’s motion to dismiss the cross-bill and which the 

court has just passed upon by its opinion and decree heretofore 
mentioned. How then, can it be stated correctly that, “this court 
having been the first to take jurisdiction over the establishment of 
said lost or spoliated will * * * must retain its jurisdiction 

until it disposes of the whole controversy”? 

4. Scarcely with less accuracy can it be said, that counsel for cross¬ 
plaintiff, “has never been granted a hearing”. It should be sufficient 
to remind the Court that nearly a whole day was given over to the 
argument of this motion, and the Court, as aforesaid, received oppos¬ 
ing counsel’s brief in the matter, which was of voluminous propor¬ 
tions. 

For the foregoing reasons it is respectfully requested that the 
Petition for Rehearing should be denied. 

Respectfully submitted, 

ENOCH A. CHASE, 

Counsel for Defendant Dunbar B. Adams . 

Opinion Denying Petition for Rehearing. 

Filed December 1 , 1920. 

******* 

The petition for rehearing in this case, I do not think, shows facts 
sufficient to justify a rehearing, and the rehearing, therefore, will be 
denied. 

The petitioner claims that the provisions of the decree, 

59 granting a period of forty (40) days within which to institute 
proceedings in the Probate Court, are void and without the 

jurisdiction of the Equity Court. If the petitioner desires, the pro¬ 
visions of the decree staying proceedings and giving the petitioner 
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leave to institute proceedings in the Probate Court will be stricken 


from the decree. 


JENNINGS BAILEY, 

Justice. 


Petition to the Court in Banc for Due Process of Law. 

Filed December 7, 1920. 

* * * * * * * 

To the Honorable Justices of the Supreme Court of the District of 
Columbia, sitting in banc: 

Your Petitioner, Constance Scliack Gracie, respectfully represents 
to this Honorable Court, sitting in banc, that on the 16th day of 
November, 1920, she filed the following petition for rehearing in 
her case, No. 36,870: 


“In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity, No. 36,870. 

Constance Schack Gracie, Plaintiff in Cross-bill, 

vs. 

Dunbar B. Adams, Individually and as Administrator of Edith Tem¬ 
ple Gracie Adams, Deceased, and The American Security and 
Trust Company, Defendants. 

Petition for Rehearing. 

To the Honorable Justices of the Supreme Court of the District of 
Columbia, holding an equity court: 

60 The said Constance Schack Gracie comes now and respect¬ 

fully petitions this Honorable Court for a rehearing of said 
cause, for the following reasons, to-wit: 

1. Because all those parts of the decree of this Court, entered on 
the 12th day of November, 1920, providing,—“That said cross-bill, 
insofar as it seeks to set up any lost or spoliated will, be, and the 
same is hereby, dismissed * * * and that if, within said period 

of forty (40) days, the said Constance Schack Gracie shall institute 
in the Probate Division of this Court, appropriate proceedings for 
the establishment of any alleged lost or spoliated will of Edith Tem¬ 
ple Gracie Adams, deceased,”—should be stricken from said decree 
as null and void, for the reason that this Court, having taken juris¬ 
diction of all the questions involved in this cause, has no legal au¬ 
thority to abdicate its jursdietion in that manner. 
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2. Because the jurisdiction to establish a lost or spoliated will, 
by secondary evidence, is inherent in an Equity Court as one of its 
natural attributes. 

3. Because of the universal rule of American law that the juris¬ 
diction of Equity Courts to establish lost or spoliated wills is ex¬ 
clusive, except in those states in which a concurrent jurisdiction to 
establish such lost or spoliated wills has been vested by statute in 
Probate Courts. 

4. Because no statute has ever been passed which gives even color 
to the idea that Congress has stripped the Equity Court of this Dis¬ 
trict of its inherent jurisdiction to establish lost or spoliated wills, and 
has vested the exclusive jurisdiction over such matters in the Pro¬ 
bate Court of this District. 

61 5. Because in the year 1911 this Court, speaking through 
Justice Gould in the case of Bridget Flaherty, in which this 

question of Jurisdiction was directly presented for adjudication,— 
held, “that where a will has been lost, destroyed or stolen, our Equity 
and Probate Courts have concurrent jurisdiction. I did it after a care¬ 
ful examination of a similar question in States where the acts creat¬ 
ing Probate Courts were similar to ours.” Petitioner is informed by 
her counsel and thus avers (1) that the American authorities on the 
subject to which Justice Gould refers are overwhelming; (2) that 
the rule of law as to the concurrent jurisdiction of this court to 
establish a lost or spoliated will had been the law of this jurisdiction 
for years before her cross-bill was filed under it. The statement of 
Justice Gould as to the ground of his judgment in the case of Brid¬ 
get Flaherty, over his own hand, is hereto annexed as Exhibit A and 
made a part of this Petition. 

6. Because this Court having been the first to take jurisdiction 
over the establishment of said lost or spoliated will of said Edith Tem¬ 
ple Grade Adams must retain its jurisdiction until it disposes of the 
whole controversy. Petitioner is informed and believes that this 
Court has, under such conditions, no legal power of authority to 
abdicate its jurisdiction thus acquired; or to cast it upon another 
court, even of concurrent jurisdiction. 

7. Because when the question of the jurisdiction of this Court to 
establish a lost or spoliated will w T as under discussion on April 19, 
1920, the Justice then presiding interrupted counsel for petitioner 

and refused to permit him to read authorities on the subject 

62 because he said that the Court w’as so entirely convinced as 
to the soundness of that contention, that it declined to hear 

further argument or authorities on the subject. Petitioner therefore 
avers that she has never been granted a “hearing,” in the legal ac¬ 
ceptation of that term, upon this vital question of jurisdiction, which 
the said presiding Justice decided against her upon farther reflection, 
after said argument had ended. Said presiding Justice has never 
given the reasons or the authorities upon which he based such ad¬ 
verse judgment. 

Therefore, your Petitioner, in consideration of the premises, prays 
this Court to make an order for a rehearing of the argument in this 
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case, on a day to be appointed by this Court at the present term, in 
which this vitally important question of jurisdiction may be fully 
considered and determined; that after the Court has thus determined 
what is the rule of law in this District governing the question at 
issue, it will then so modify and reform the said decree entered on 
the 12th day of November, 1920, as to make it conform with the 
rule of law thus fixed and defined. And Petitioner as in duty bound 
will ever pray. 

HANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 

Attorneys for Constance S.chack Grade, Petitioner. 


63 Exhibit A. 

Supreme Court of the District of Columbia, Chambers of Justice 

Gould. 


Mr. Hannis Taylor, Jr., 
Maryland Building, 
Washington, D. C. 


My Dear Mr. Taylor: 


March 31, 1920. 


Replying to your recent letter, I beg to say that I have held, and 
in the estate you refer to, that where a will has been lost, destroyed 
or stolen, our Equity and Probate Courts have concurrent jurisdic¬ 
tion. I did it after a careful examination of a similar question in 
States where the acts creating Probate Courts were similar to ours. 
I wrote no opinion. 

Very truly yours, 

ASHLEY M. GOULD. 


District of Columbia, ss: 

Hannis Taylor, being first duly sworn, deposes and says that the 
matters and things stated in the foregoing petition on his personal 
knowledge are true, and those stated therein upon information and 
belief he believes to be true. 

HANNIS TAYLOR. 

Subscribed and sworn to before me this 16th day of November, 
1920. 

[seal.] ISAAC R. HITT, 

Notary Public, D. C. 

64 Your Petitioner avers that she is advised by counsel (1) 

that years before her cross-bill was filed it was the settled law 
of this Court that the Equity Division had jurisdiction to probate 
lost or spoliated wills; (2) that such jurisdiction is inherent in the 
Equity Court of this District and has never been divested by any 
statute governing the subject; (3) that as before set forth, Justice 
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Gould did so solemnly decide “after a careful examination of a sim¬ 
ilar question in States where the acts creating Probate Courts were 
similar to ours”; (4) that the decided cases on the subject are over¬ 
whelming in favor of the contention of your Petitioner with nothing 
to the contrary on the subject; that when said question of jurisdiction 
was on for hearing before Justice Bailey that he positively refused 
to hear counsel, Mr. Ilannis Taylor, argue the question in her behalf 
or read authorities in support of his contention, because he said he 
was so thoroughly convinced in favor of her contention as to the 
jurisdiction that he would not hear from her counsel argument on 
the subject. 

Your Petitioner further avers that notwithstanding the foregoing, 
after months of delay and deliberation, Justice Bailey reversed Justice 
Gould’s decision as above set forth, and reversed his own verbal 
declaration made during the oral argument, and held, in violation, 
as she is advised, of “the law of the land” that the Equity Court of 
this District has no jurisdiction to probate a lost or spoliated will; 
that said Justice has never given orally or in writing any reason or 
authority for such judgment under which on November 16th, 1920, 
he decreed, “That said cross-bill, insofar as it seeks to set up 

65 any lost or spoliated will, be, and the same is hereby, dis¬ 
missed.” Your Petitioner is advised by counsel that the said 

judgment of Justice Gould, which was the law of this Court when her 
cross-bill was filed, is the true exposition of the law, and that the con¬ 
trary exposition bv Justice Bailey, under which her cross-bill has 
l>een dismissed, stands as an unauthorized judicial act entirely un¬ 
supported either by reason or authority; that the new rule Justice 
Bailey is thus attempting to set up is dangerous in itself and will 
“hinder and delay” the administration of Justice not only in this 
case but in all like cases that may follow* after it. 

Your Petitioner further avers that in the manner above set forth, 
Justice Bailey did on April 19, 1920, deny to her the Due Process 
of law* guaranteed by the Constitution of the United States when he 
refused to permit her counsel to argue in favor of the jurisdiction 
of the Equity Court as Justice Gould had declared it to be, and as 
it is defined in the law T of the land. Your Petitioner further avers 
that after said Justice had, under such conditions, decided, without 
giving any reason or authority therefor, that question against her, 
she petitioned for a rehearing of that question upon the specific 
ground that she hod never had her day in court on that question; 
that neither she nor her counsel have ever been permitted to argue 
it orally at the bar. To that petition for Due Process of law Justice 
Bailey has replied by dismissing her petition for rehearing, saying— 
“The question for rehearing in this case I do not think shows facts 
sufficient to justify a rehearing, and the rehearing, therefore, will 
be denied.” Thus for a second time Justice Bailey has 

66 denied to Petitioner, as she is informed, in open and 
flagrant violation of the Constitution of the United States, 

the right to her day in court guaranteed by the Due Process clause— 
the right to be heard by counsel at the Bar of this Court on this 
vitally important question of jurisdiction upon which this case 
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largely depends. Your Petitioner therefore appeals to this Court in 
its corporate person to sit in banc and to give her her day in court, 
her right to be heard at its Bar by her counsel upon this vitally 
important question of Jurisdiction—a right solemnly guaranteed 
by the Due Process clause of the Constitution of the United States. 
Your Petitioner is advised by counsel that she has been unlawfully 
deprived of that sacred constitutional right without any legal justi¬ 
fication whatsoever. 

Your Petitioner further avers that she is placed in this painful 
dilemma: She is advised by her counsel that as the Equity Court 
has complete jurisdiction over every element in this case as Justice 
Gould has decided, the contrary decree of Justice Bailey, which 
attempts to divest such jurisdiction is null and void; that any trial 
that may be had in the Probate Division under such void decree 
would be an idle ceremony, involving long delay and great expense, 
which in her distressing condition she has no adequate ability to 
bear. On the other hand, if she is thus driven to appeal to the 
Court of Appeals in order to reverse the erroneous judgment of Jus¬ 
tice Bailey, great expense, beyond her means, and an unjustifiable 
delay of probably two years in the trial of her cause will be most un¬ 
justly inflicted upon her. This painful and unlawful situation, 
which neither the Court of Appeals nor the Congress can 
67 remedy, can be removed only by this Court through the 
guarantee of her day in court which has been most unlawfully 
denied to her in defiance of the Due Process clause of the Constitution 
of the United States. 

Your Petitioner further avers that her counsel have earnestly ap¬ 
pealed to Justice Bailey to permit her petition for a rehearing to be 
heard by one of the Justices now presiding in the Equity Court so 
that an uncommitted judicial mind may determine whether the 
opinion of Justice Gould or that of Justice Bailey shall stand as the 
law of this Court. That just and equitable prayer Justice Bailey 
has curtly refused in an ex parte proceeding in which he has under¬ 
taken, without argument or hearing, to confirm his own judgment 
overruling that of Justice Gould. 

The sole and only prayer of this Petition is this: That this Court, 
sitting in banc, will hear this question of jurisdiction in such a man¬ 
ner as to guarantee to Petitioner her day in court,—her right to be 
heard at the Bar of this Court in support of the judgment of Justice 
Gould which was the law of this Court when her cross-bill was filed . 
Petitioner avers that her sacred right to be heard on that vital ques¬ 
tion has been denied to her by Justice Bailey in every form in which 
her counsel present it, in open defiance of the Due Process clause 
of the Constitution of the United States. All of which is most 
respectfully and humbly submitted with the prayer that the Court 
will act as promptly as possible. 

CONSTANCE SCHACK GRACIE. 


40 


<’. S. «ilJAC'lE VS. AM. SEC. «fc TRUST CO. ET At. 


68 District of Columbia, ss: 

Constance Schack Grade, being first duly sworn, deposes and says 
that the matters and things stated in the foregoing petition on her 
personal knowledge are true, and those stated therein upon infor¬ 
mation and belief, she believes to be true. 

CONSTANCE SHACK GRACIE. 

i 

Subscribed and sworn to before me this 6 day of December, 1920. 
[seal.] ISAAC R. HITT, 

Notary Public, D. C. 

i 

i 

Note.— The Supreme Court of the United States, in Hovey vs. 
Elliott, 167 U. S. 409,—an equity case, in which this Court had 
denied Due process,— granted the identical relief prayed for in this 
Petition, saying: ‘‘Can it be doubted that due process of law signifies 
a right to be heard” in an equity case. The court held that all 
orders and decrees made without Due Process are null and void. 

IIANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 

Attorneys for Petitioner. 


69 Exhibit on Behalf of Defendant No. 2. 


Filed December 15, 1920. 


Supreme Court of the District of Columbia, Justice’s Chambers. 

i 

i 

Constance S. Gracie 


vs. 


Dunbar B. Adams and Others. 

December 13, 1920. 


I 


Hannis Taylor and Hannis Taylor, Jr., Esquires, 

Maryland Building, 

Washington. 

Dear Sirs: 

I am instructed by a General Term of the Supreme Court of the 
District of Columbia to inform you that the Justices of the Supreme 
Court are without power to entertain in banc the petition of the 
above named plaintiff verified the 6th day of December, 1920, for 
a rehearing in the above entitled cause. 

Yours truly, 

WALTER I. McCOY, 

Chief Justice. 
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Order!A llowing Appeal. 

Filed December 16, 1920. 

******* 

From the final decree rendered in this cause dismissing the cross¬ 
bill of said Constance Schack Gracie, which said decree 
70 became final on December 1,1920, she prays an appeal to the 
Court of Appeals of the District of Columbia and the same is 
allowed, and bond on said appeal for costs being fixed at one hun¬ 
dred dollars ($100), or deposit of fifty dollars cash. 

WENDELL P. STAFFORD, 

Justice. 

December 16th, 1920. 


Memorandum. 

December 16, 1920.—Undertaking on appeal by Defendant No. 2, 
approved and filed. 

Answer of American Security & Trust Co. to Amended Cross-bill. 

Filed December 17, 1290. 

* * * * * * * 

Answering said amended cross-bill, this defendant says: 

1 & 2 . 

This defendant admits the averments of paragraphs one and two 
of said amended cross-bill to be true. 

3. 

Answering paragraph three of said amended cross-bill, this de¬ 
fendant thereto says that it believes it to be true that the cross- 
71 plaintiff is the widow of the late Colonel Archibald Gracie 
and the mother of the late Edith Temple Gracie. 

This defendant has no such knowledge or information in regard 
to the remaining allegations and averments of paragraph three as 
will enable it to admit or deny the same. 

4. 

Answering paragraph four of said amended cross-bill, this defend¬ 
ant admits that, on or about the 3rd day of January, 1916, the said 
Edith Temple Gracie, since deceased, rented from this defendant 
safe-deposit box numbered 4002 in its safe-deposit vault, and that 

6—3503a 
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said safe-deposit box continued to be and was still under rental to 
the said Edith Temple Grade, under that name, down to the date of 
her death, which this defendant believes to have occurred on the 
31st day of December, 1918 ; and the said box and its contents have 
since remained as they were at that time. This defendant further 
admits that the said Edith Temple Grade, on the said 31st day of 
December, 1918, had a balance on deposit to her credit in the Bank¬ 
ing Department of this defendant, which said balance has since so 
remained, except for the crediting of interest thereon to June 28, 
1920, the said balance, with interest so credited, however, amounting 
to approximately $515.99, instead of approximately $583.28, as 
averred in the amended cross-bill. This defendant has no such 
knowledge or information in regard to the remaining allegations 
and averments of said paragraph four of the amended cross-bill as 
will enable it to admit or deny the same. 

72 5, 6 & 7. 

Answering paragraphs five, six and seven of the amended cross¬ 
bill, this defendant says that it believes it to be true, as averred 
in said paragraph six, that the said Edith Temple Gracie was married 
on December 15th, 1917, to the cross-defendant, Dunbar B. Adams; 
that letters of administration on the estate of the said Edith Temple 
Gracie Adams were granted unto said Dunbar B. Adams, by the 
Surrogate’s Court of Suffolk County, New York, on the 26th day 
of February, 1919; and that ancillary letters of administration on 
said estate were granted unto him by the Supreme Court of the Dis¬ 
trict of Columbia. This defendant, however, has no such knowledge 
or information as to the remaining allegations and averments of said 
paragraph six, or as to any of the allegations and averments of said 
paragraphs five and seven as will enable it to admit or deny the same. 

8 . 

Answering paragraph eight of said amended cross-bill, this de¬ 
fendant believes it to be true that the said Edith Temple Gracie died 
on the 31st day of December, 1918; but this defendant has no 
knowledge as to the place or manner of her death, nor has it any such 
knowledge or information as to the remaining allegations and aver¬ 
ments of said paragraph eight as will enable it to admit or deny 
the same. 

9, 10 & 11. 

This defendant has no such knowledge or information as to the 
allegations and averments of paragraphs nine, ten and eleven of the 
amended cross-bill, as will enable it to admit or deny the same. 

73 12. 

Answering paragraph twelve of the amended cross-bill, this defend¬ 
ant says that the cross-defendant, Dunbar B. Adams, has served upon 
this defendant w T hat purports to be an exemplified copy of ancillary 
letters of administration granted him upon the estate of the said 
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Edith Temple Grade by this Court, holding a Probate Court, and 
that, under the authority of such letters, the said Dunbar B. Adams 
has demanded of this defendant the payment to him of the afore¬ 
said bank balance standing to the credit of the said Edith Temple 
Grade in the Banking Department of this defendant and the de¬ 
livery to him, as such ancillary administrator, of the contents of 
the aforesaid safe-deposit box in the safe-deposit vault of this de¬ 
fendant. This defendant, however, has no knowledge as to whether 
said ancillary letters of administration have been properly or im¬ 
properly granted unto the said Dunbar B. Adams, nor has it any such 
knowledge or information in regard to the remaining allegations or 
averments of said paragraph twelve as will enable it to admit or deny 
the same. 


13. 

Answering paragraph 13 of the amended cross-bill, this defendant 
says that it has no such knowledge or information as to the allega¬ 
tions and averments of fact therein contained as will enable it to ad¬ 
mit or deny the same. 

Further answering said amended cross-bill this defendant says that, 
in and by the order of this Court, entered herein on the 29th day 
of December, 1919, it was ordered that the contents of the aforesaid 
safe-deposit box in the vault of this defendant, standing in 
74 the name “Edith Temple Grade,” deceased, and also the said 
bank account standing in said name in the Banking Depart¬ 
ment of this defendant, should remain in statu quo until the further 
order of this Court, the same to be considered as constructively in the 
custody of the Court for the purposes of the pending proceedings in 
the above-entitled cause. And this defendant is advised that the 
legal effect of said order, which was entered by consent of all of the 
parties to this cause, through their respective counsel of record, was 
to place the contents of said safe-deposit box and the balance to the 
credit of said bank account in the custody of this Court, and thereby 
to relieve this defendant from further liability or responsibility in 
respect to the same or the disposition thereof, except in its capacity 
as custodian thereof for this Court; and that, by reason thereof, this 
defendant is not a necessary party to the said amended cross-bill. 
This defendant stands ready and willing, however, to abide the 
orders and decrees of this Honorable Court in respect of the said 
bank balance and the aforesaid safe-deposit box and contents. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

By CORCORAN THOM, 

Vice-President. 

Attest: 

JAMES F. HOOD, 

[seal.] Secretary. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Cross-Defendant, 

American Security and Trust Company, 
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District of Columbia, ss: 

Corcoran Thom, being first duly sworn, on oath, says that 
75 lie has read the foregoing Answer subscribed by him in the 
name and behalf of American Security and Trust Company, 
cross-defendant, as aforesaid, and that he knows the contents thereof; 
that the matters and things therein stated upon his personal knowl¬ 
edge are true and those therein stated upon information and be¬ 
lief, he believes to be true. 

CORCORAN THOM. 


Subscribed and sworn to before me, this 17th day of December, 
1920. 

JAMES C. DULIN, Jr., 

[seal.] Notary Public, D. C. 

76 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 36870. 

i 

American Security & Trust Co. 

vs. 

Dunbar B. Adams, Admr., et ad. 


The President of the United States to American Security & Trust 

Company, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal allowed in the Supreme Court of the District 
of Columbia, on the 16" day of Dec., 1920, wherein Constance 
Schack Gracie is Appellant, and you are Appellee, to show cause, 
if any there be, why the Decree rendered against the said Appel¬ 
lant, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the 
Supreme Court of the District of Columbia, this 17" day of Dec., in 
the year of our Lord one thousand nine hundred and twenty. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clk. 

By F. E. CUNNINGHAM, 

Asst. Clerk. 


Service of the above Citation accepted this 17th day of Dec., 1920. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Appellee, Am. Sec. Sc Tr. Co. 
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[Endorsed:] No. 36870, Equity. Am. Sec. & Tr. Co. vs. Adams. 
Citation. 

77 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 36870. 

American Security & Trust Co. 


vs. 

Dunbar B. Adams et al. 

The President of the United States to Dunbar B. Adams, individ¬ 
ually and as administrator of the estate of Edith Temple Gracie 
Adams, deceased, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal allowed in the Supreme Court of the District 
of Columbia, on the 16" day of Dec., 1920, wherein Constance 
S'chack Gracie is Appellant, and you are Appellee, to show cause, 
if any there be, why the Decree rendered against the said Appel¬ 
lant, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy Chief Justice of the 
Supreme Court of the District of Columbia, this 17" day of Dec., 
in the year of our Lord one thousand nine hundred and twenty. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clk 

By F. E. CUNNINGHAM, 

Asst. Clerk. 

Service of the above Citation accepted this 18th day of Dec., 1920. 

ENOCH A. CHASE, 

Attorney for Appellee. 

[Endorsed:] No. 36870, Equity. Am. Sec. & Tr. Co. vs. Adams. 
Citation. 

78 Designation of Record. 

f 

Filed January 12,1921. 

******* 

To the Clerk of the Supreme Court of the District of Columbia: 

Please take notice that under Rule V of the Court of Appeals we 
designate the following parts of the record in this case which we 
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desire to be included in the transcript as sufficient for the determina¬ 
tion of the questions to be presented on this appeal. 

1919 : 

June 9, Bill of interpleader, appearance, order to file and Exhibit 
by American Security & Trust Co. 

Sept. 25, Answer of Adams and Exhibit. 

Sept. 27, Answer of Constance S. Gracie. 

Dec. 2 9 , Order as to custody of property. 

1 9 20 : 

Jan. 2, Amended Cross-bill and Exhibit. 

Jan. 12, Motion of Defendant Adams to strike out parts of such 
amended Cross-bill. 

Feb. 27, Order striking out parts of amended Cross-bill and ex¬ 
ceptions. 

Mch. 10, Motion of Defendant Adams to dismiss and notice. 

Nov. 12, Order dismissing Cross-bill and staying proceedings 
under original bill. 

Nov. 16, Petition of Defendant Gracie for rehearing and Ex¬ 
hibit. 

Dec. 1, Opinion dismissing petition for rehearing. 

Dec. 7, Petition to Court in banc for rehearing. 

70 Dec. 15, Order of Court in banc refusing said petition, 

signed by McCoy, C. J. 

Dec. 15, Memorandum opinion of Justice Bailey filed as of July 
12, 11)20, as to jurisdiction and choses in action. 

Dec. 16, Order allowing appeal of Constance S. Gracie. 

Dec. 17, Answer of Plaintiff to amended Cross-bill of Constance 
S. Gracie. 

Dec. 20, Citations and acceptance of service by Plaintiff and De¬ 
fendant Adams. 

Yours verv respectfully, 

HANNIS TAYLOR, 
HANNIS TAYLOR, Jr. 

Dec. 12th, 1921. 

Designation of Addition to Record on Appeal . 

Filed January 14, 1 9 21. 

******* 

The Clerk of the Court will please add to the record designated 
December 12, 1 9 21, by counsel for defendant, Constance S. Gracie, 
the following: 

1919: 

Sept. 27, Caption of cross-bill filed by Constance S. Gracie, pre¬ 
amble and first two paragraphs. 

HOEHLING, PEELLE & OGILBY, 
Attorney- for American Security and Trust Company. 


C. 9. GRACIE V9. AM. SEC. & TRUST CO. ET AL. 


47 


80 Additional Designation of Record. 

Filed January 14, 1921. 

****** * 

To the Clerk of the Supreme Court of the Dist. of Col.: 

Please take notice that the Defendant, Dunbar B. Adams, in the 
above entitled cause, designates the following papers to be part of 
the Record on appeal to the Court of Appeals of the District of Co¬ 
lumbia. 

1. “Opinion”, by Chief Justice McCoy, filed, December 17, 1919, 
(as to) striking (original) cross-bill from the files. 

2. “Order”, by Chief Justice McCoy, filed, December 22, 1919, to 
strike (original) cross-bill from the files. 

3. “Decision”, by Chief Justice McCoy, filed, February 10, 1920, 
on Motion to strike out Portions of (amended) cross-bill. 

4. “Memo. Opinion”, by Mr. Justice Bailey, filed, July 12, 1920, 
on Motion to dismiss (amended) cross-bill. 

5. “Answer”, of Defendant, Dunbar B. Adams, filed November 
18, 1920, in Opposition to Petition (Motion) for Rehearing. 

6. This designation. 

ENOCH A. CHASE, 
Attorney for Deft. Dunbar B. Adams. 

Jan. 13, 1921. 

81 Assignments of Error. 

Filed January 17, 1921. 

****** * 

Now comes the Appellant, Constance S. Gracie, and says that in 
the record and proceedings aforesaid, in the above entitled cause, and 
in the rendition of the final decree therein, manifest error has in¬ 
tervened to her prejudice in this, to wit: 

First, said Supreme Court of the District of Columbia erred in the 
rendition of the final decree of November 12, 1920, wherein Mr. Jus¬ 
tice Bailey dismissed Appellant’s Cross-bill upon the ground that the 
Chancery Division of said Supreme Court has no jurisdiction to set 
up or establish a lost or spoliated will. 

Second, said Court acting through said justice erred in dismissing 
on December 1, 1920, Appellant’s petition for re-hearing, it being 
admitted that she had been denied due process of law. 

Third, said Court, sitting in banc, erred in its order of December 
15, 1920, refusing Appellant’s petition of December 7 for a re-hear¬ 
ing. 

Fourth, said Court erred in the rendition of the decree filed on 
December 15, as of July 12, 1920, in which Mr. Justice Bailey de¬ 
creed that “the surviving husband is entitled to all the property of 
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his deceased wife, dying intestate, including choses in action, whether 
reduced to posesssion in the wife’s life time or not.” 

Wherefore, Appellant prays that said judgment or judgments of 
said Supreme Court of the District of Columbia may be re- 
82 iversed, with proper instructions to said Court. 

HANNIS TAYLOR, 

HANNIS TAYLOR, Jr., 

Attorneys for Appellant. 


83 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
82, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copies of which are 
made part of this transcript, in cause No. 36870 in Equity, wherein 
American Security and Trust Company, a body corporate, is Plain¬ 
tiff and Dunbar B. Adams, Ancillary Administrator of the Estate of 
Edith Temple Gracie Adams, deceased, and Constance Schak Grade 
are Defendants, as the same remains upon the files and of record in 
said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st day of February, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3503. Constance Schack Gracie, appellant, vs. American Security 
and Trust Company, et al. Court of Appeals, District of Columbia. 
Filed Feb. 2, 1921. Henry W. Hodges, clerk. 
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